UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRICT OF NORTH CAROLI NA
GREENSBCRO DI VI SI ON

IN RE:

Tony R Warren, Jr., Case No. 03-11434C-7G

Debt or .

ORDER

This case cane before the court on January 6, 2004, for hearing
upon a notion to dismss case filed by the United States Bankruptcy
Adni ni strator. Robyn C. Whitman appeared on behalf of the
Bankruptcy Adm nistrator and J. CGordon Boyett appeared on behal f of
t he Debtor.

The notion seeks dismissal of this case pursuant to § 707(b) of
t he Bankruptcy Code. Under § 707(b) "the court. . . nmay dismss a
case filed by an individual debtor under [chapter 71 whose debts are
primarily consuner debts if it finds that the granting of relief
would be a substantial abuse of the provisions of [chapter 7].”
Under this language, it is a prerequisite that the debts in the case
be "primarily consuner debts" before dism ssal can occur. See In re
&@, 858 F.2d4 1051, 1055 (5th Cr. 1988) (*[Slection 707(b) only
applies in a Chapter 7 proceeding in which the debts are "primarily’
consuner debts. Even if the filing of the petition is in fact a
substantial abuse, a case may not be dism ssed under this provision
unless this prerequisite is satisfied."). Because the evidence
presented at the hearing was insufficient to show that the debts in
this case are primarily consunmer debts, the court, wthout reaching

the issue of substantial abuse, nust deny the notion.



Under § 101({(8) of the Bankruptcy Code, a consuner debt is
defined as a debt *“incurred- by an individual primarily for a
personal, famly, or household purpose. . .~ I n determning
whet her debt is for a "personal, famly, or househol d purpose" under
§ 101(8), courts |look to the purpose for which the debt was

incurred. See In re Kelly, 841 F.2d 908, 913 (9th Cr. 1988). Debt

incurred "for a business venture or with a profit notive does not
fall into the category of debt incurred for ‘personal, famly, or

househol d purposes. .7 1In re rRungki, 102 ¥.3d 744, 747 (4th

Cr. 1996). Applying this test in Runski, the court held that debt
incurred by an individual to purchase nedical and office equipnent
for use in the debtor's chiropractic practice was not consuner debt
because such debt was incurred with a profit motve, ie, tOo earn
aliving. 1d. at 747. In accord In re Restell, 99 F.3d 146, 149

(4th Gr. 1996); 1n re Jones, 114 B.R 917 (Bankr. N D. Chio 1990);

In re Latinmer, 82 B.R 354 (Bankr. E.D. Pa. 1988); In re Goulding,

79 B.R 874 (Bankr. WD. M. 1%87); In_re Frisch, 76 B.R 801

(Bankr. D. Colo. 1987); In re Restea, 76 B.R 728 (Bankr. D. S.D.

1987); In re Bell, 65 B.R 575 (Bankr. E.D. Mich. 1986); ln re

Al mendinser, 56 B.R 97 (Bankr. N.D. Chio 1985).

In the present case, the Debtor listed six debts totaling
$83,825.37. The only evidence regarding the nature of such debts
and whet her such debts were business or consuner debts was the
testinmony of the Debtor. According to his testinony, four of the
debts totaling $65,692.00 were business debts involving debts of his
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conpany which were guaranteed by the Debtor, one of the debts in the
anmount of $13,%66.98 was a famly debt incurred to purchase a horse
trailer for his wife's hobby, and there was one debt in the anount
of $4,165,66 about which the Debtor was unsure as to whether it was
i nvol ved consuner charges or charges related to his conpany.

The cases are divided concerning the test that should be
utilized in determ ning whether the debt in a chapter 7 case is
primarily consumer debt for purposes of § 707(b). Sone courts,
probably a majority in nunber, rely upon the ratio of the dollar
anount of consunmer debt to non-consuner debt and conclude that the
consuner debt nust be over 50%in order for the debt to be primarily

consuner debt. See In re Stewart, 175 7.3d 796 (10th Cr. 1999); In

re Booth, 858 F.2d4 1051 (5th GCr. 1988); In re Kelly, 841 F.24 908

(9th Gr. 1988). QG her courts rely upon the nunber of consuner
debts conpared to nunber of non-consumer debts and have found that
the debt is primarily consuner debt where the nunber of consuner

debts is nore than 50% of the total debts. See | n re Modtaharnia,

215 B.R 63 (Bankr. C.D. Cal. 1997); Ln_re Hi qgginbotham 111 B. R

955 (Bankr. N.D. Ckla. 19%C0). Oher courts have concluded that it
is appropriate for the court to consider both percentage of consuner
debt as well as the nunber of consumer debts in deciding whether the

debt is primarily consuner debt. See |In re Bell, 65 B.R 575

(Bankr. E.D. Mich. 1986): See generally Annotation, Wat Are

"Primarily Consuner Debts" Under 11 U.S.C. § 707(b), 101 A L.R Fed.

771 (1991).



The anmount of the debts which could be found to constitute
consuner debt in this case is only 17%, while the nunber of such
debts also is 17% of the total nunber of debts. Under any of the
foregoing tests, the consuner debt is insufficient to support a
finding that the debts in this case are "primarily" consunmer debts.
It follows that notion to dism ss pursuant to § 707(b) shoul d be
deni ed.

| T 1S SO ORDERED.

Thi s / day of January, 2004.

William L. Stocks

WLLIAM L. STOCKS
United States Bankruptcy Judge




